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Opi nion by Quinn, Adm nistrative Tradenmark Judge:

An application has been filed by Bio Genesis USA, Inc.
to register the mark Bl O GENETI QUES for “health spas
featuring well ness services, nanmely, nutrition plan
counsel i ng and wei gh-ins, weight reduction diet planning

and supervi sion, massage and sauna.”?!

! Application Serial No. 75/513,763, filed July 6, 1998, alleging
a date of first use anywhere of March 1996, and a date of first
use in comrerce of Cctober 23, 1996.
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Regi stration has been refused by the Tradenmark
Exam ni ng Attorney under Section 2(d) of the Trademark Act
on the ground that applicant’s mark, when used in
connection with applicant’s services, so resenbles the
previously registered mark Bl O GENETI C HEALTH GROUP
(“HEALTH GROUP" disclainmed) for “nutritional supplenents

and vitani ns”?

as to be likely to cause confusion.

When the refusal was made final, applicant appeal ed.
Applicant and the Exam ning Attorney have filed briefs.
Applicant filed a request for an oral hearing, but later
wi t hdrew t he request.

Applicant states that its mark conprises a French term
which is translated into English as “biogenetics.”

Appl i cant goes on to point to a dictionary which defines
“bi ogenetic” as “relating to or produced by biogenesis,”
which termis defined as “the devel opnent of |ife from

preexisting life.”3

Appl i cant goes on to contend that
registrant’s mark is nerely descriptive and, therefore,

essentially that it is entitled to a narrow scope of

2 Regi stration No. 2,128,648, issued January 13, 1998.

® Wile applicant failed to cite the relevant dictionary or
submt a copy of the listing therein, the definitions conport
with ones found by the Board in Wbster’s Third New I nternationa
Dictionary (1993), evidence of which we may take judicial notice.
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protection. Applicant also relies on the differences

bet ween the invol ved goods and services, contending that
its services are provided exclusively through its spa

outl et whereas nutritional supplenments and vitam ns are
customarily sold in health food, vitamn, drug and grocery
stores. Applicant also asserts that consuners of
applicant’s services and registrant’s goods may be expected
“to exercise special care” in choosing and purchasi ng such
servi ces and goods.

The Exami ning Attorney maintains that applicant’s nark
is the foreign equivalent of the dom nant portion of the
cited mark. The Exam ning Attorney al so states that
suppl ements are often used in weight reduction prograns, a
fact shown by the specinens of record. |In connection with
her contention that the good and services are related, the
Exam ning Attorney submtted third-party registrations
show ng that goods and services of the types invol ved
herein are marketed by a single entity under a single mark.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence that are rel evant
to the factors bearing on the |ikelihood of confusion
issue. Inre E. |I. du Pont de Nenoburs & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). In any likelihood of

confusion anal ysis, two key considerations are the
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simlarities between the marks and the simlarities between
t he goods. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

W first turn to consider the marks. Al though we
stress that we have considered the marks in their
entireties, including the disclainmed portion, “there is
nothing inproper in stating that, for rational reasons,
nore or |ess weight has been given to a particular feature
of a mark, provided [that] the ultinmate conclusion rests on
consideration of the marks in their entireties.” Inre
Nati onal Data Corp., 753 F.2d 1056, 224 USPQ 749, 751 (Fed.
Cir. 1985). For exanple, “that a particular feature is
descriptive or generic with respect to the involved goods
or services is one commonly accepted rationale for giving
| ess weight to a portion of a mark...” 1d. at 751. In
this connection, “BIO GENETIC’ is clearly the dom nant part
of registrant’s mark, with the disclained terns “HEALTH
GROUP” being relegated to a subordinate rol e because they
have no source-identifying function. The term“BIO
GENETI C' al one would likely be used in calling for
regi strant’s goods. Applicant readily recognizes that the
French term “bi ogenetique” is translated into English as
“bi ogenetic” and that, therefore, the terns are foreign

equi valents. See, e.g.: Inre Hub Distributing, Inc., 218
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USPQ 284 (TTAB 1983). As such, applicant’s mark is
identical in meaning to the dom nant portion of
registrant’s mark. Further, unlike sonme situations with
foreign and English equival ent words, applicant’s mark

Bl OGENETI QUES, al though a French term sounds simlar to
“bi ogenetics” and the terns | ook alike. Even consuners not
famliar wth the French | anguage |likely would readily
translate applicant’s nark into “biogenetics”. Wth
respect to appearance, we especially note that both marks
enpl oy a separate “BI O portion as opposed to the nornal
presentation “biogenetic” as a unitary word. We viewthis
simlar construction as enhancing the |ikelihood of
confusion, given the normal fallibility of human nmenory
over time and the fact that consuners retain a genera
rather than a specific inpression of trademarks/service
mar ks encountered in the marketplace. |In sum the
simlarities between the marks BI O GENETI QUES and BI O
GENETI C HEALTH GROUP, when considered in their entireties,
outwei gh the dissimlarities.

Also with respect to the narks, we note that the
record is devoid of evidence of any third-party uses or
registrations of the same or simlar marks in the fields of
wei ght reduction, supplenents and vitam ns. And, although

the marks may be viewed as sonewhat suggestive given the
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meani ng of “biogenetic”, the sanme suggestion is conveyed by
the marks.?*

We next turn to conpare applicant’s nutrition plan
counsel i ng and wei gh-ins, weight reduction diet planning
and supervision services with registrant’s nutritional
suppl emrents and vitamns. Wth respect to the goods and
services, it is not necessary that they be simlar or
conpetitive, or even that they nove in the same channel s of
trade to support a holding of |ikelihood of confusion. It
is sufficient that the respective goods and/or services are
related in sone manner, and/or that the conditions and
activities surrounding the marketing of the goods and/ or
services are such that they would or could be encountered
by the sanme person under circunstances that coul d, because
of the simlarity of the marks, give rise to the m staken
belief that they originate fromthe sane producer. 1In re
I nternati onal Tel ephone & Tel egraph Corp., 197 USPQ 910,
911 (TTAB 1978). In the present case, we find the goods
and services to be sufficiently related that, when nmarketed
under simlar marks, consuners are likely to be confused.

As identified, registrant’s goods are presuned to enconpass

“ Contrary to applicant’s argunents, we do not view registrant’s
mark as nerely descriptive. The mark registered on the Principa
Regi ster and is an inherently distinctive mark.
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all types of nutritional supplenents and vitam ns,

i ncl uding those that nmay be used in weight |oss prograns.
Applicant’s services and regi strant’s goods also are
presuned to be purchased by the sanme cl asses of purchasers,
that is, ordinary consuners. See: COctocom Systens Inc. v.
Houst on Conputer Services Inc., 918 F.2d 937, 16 USPQd
1783 (Fed. Cir. 1990); and Canadi an | nperial Bank of
Commerce, N. A v. Wlls Fargo Bank, 811 F.2d 1490, 1
UsP2d 1813 (Fed. Cir. 1987). There is no evidence to
suggest that these consunmers woul d be expected, in
applicant’s words, “to exercise special care” in purchasing
t he goods and servi ces.

In finding that applicant’s nutrition plan counseling
and wei ght reduction diet planning and supervision services
are related to registrant’s nutritional supplenents and
vitam ns, we have considered the five third-party
regi strations which the Exam ning Attorney has submtted.
The regi strations show marks which are registered for both
types of goods and services as those involved here.

Al t hough these registrations are not evidence that the

mar ks shown therein are in use or that the public is
famliar wwth them they neverthel ess have probative val ue
to the extent that they serve to suggest that the goods and

services listed therein are of a kind which nmay enanate
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froma single source. See, e.g., Inre Al bert Trostel &
Sons Co., 29 USPQ2d 1783, 1785-86 (TAB 1993); and In re
Mucky Duck Mustard Co. Inc., 6 USPQ2d 1467, 1470 at n. 6
(TTAB 1988). Indeed, this viewis buttressed by
applicant’s informational brochures which were submtted as
speci mens. The brochures highlight applicant’s weight |oss
program and read, in pertinent part, as follows: “Bio
Geneti ques has conbined this ‘state of the art’ [nedica
di agnostic] equi pnment with the amazi ng thernogenic
suppl enents for the first tinme in a clinical setting...You
can enjoy your life-style and still dine out with the help
of supplenments to curb your appetite, increase your energy
and raise the level of calorie burning.” [enphasis added]
Lastly, to the extent that any of the points argued by
appl i cant cast doubt on our ultimte conclusion on the
i ssue of I|ikelihood of confusion, we resolve that doubt, as
we nust, in favor of the prior registrant. 1In re Hyper
Shoppes (Chio), Inc., 837 F.2d 463, 6 USPQRd 1025 (Fed.
Cir. 1988); and In re Martin s Fanous Pastry Shoppe, Inc.,
748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984).
We concl ude that consuners famliar with registrant’s
nutritional supplenments and vitam ns sold under its mark
Bl O GENETI C HEALTH GROUP woul d be likely to believe, upon

encountering applicant’s mark Bl O GENETI QUES for nutrition
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pl an counsel i ng and wei gh-ins, and wei ght reduction di et
pl anni ng and supervi sion services, that the goods and
services originated with or are sonehow associated with or
sponsored by the sanme entity.

Decision: The refusal to register is affirmed.

T. J. Quinn

C. EE Wlters

T. E. Holtzman

Adm ni strative Trademark
Judges, Trademark Tri al
and Appeal Board
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